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Background

Static Surface Electromyography is a technique where surface
Electromyography electrodes are held momentarily against the skin on the
left and right sides of the spine at various levels, generating a graphic
which shows guantitatively the level of muscle activity at the sites
measured.

There has been some controversy over the years, which is being resolved in the literature with
regards to the actual value of Static Surface EMG. See the attached review of the literature for
details.

Static Surface EMG is utilized to evaluate how muscles about the spine are firing to maintain
posture, and to determine objectively and quantitatively the possibility of structural problems, as
muscles fire to compensate for structural problems in a standing, weight bearing position, as is
utilized for this exam.

Do you feel it is appropriate for doctors to palpate their patients?

If the answer is yes, then you support the use of Static EMG. Why? Palpation is widely accepted
amongst all medical professionals as a means of assessment of aberrant motor unit firing,
tightness and contracture. Interexaminer reliability is poor for palpation, while it is excellent for
static SEMG. Static surface EMG is at minimum an electronic form of palpation but with
significantly better reliability.. With palpation, you cannot “quantify” muscle tension. Surface
EMG allows you to quantify the actual level of muscle activity, and therefore is a more advanced
adjunct to palpation.

In other words, if you feel that it is acceptable to palpate as part of their physical exam, you must
then find the use of Static Surface EMG acceptable, as it is significantly more reliable, has
significantly greater inter-examiner reliability, and provides a truly quantitative measure of
muscle activity.

Are there legitimate uses for Static SEMG?

According to the American Academy of Pain Management, the answer is “YES”. How is it used?
Did you know that if you palpate and “feel” muscle spasm and the surface EMG shows low
readings that the muscles are most likely not in spasm, but instead in contracture where the
muscles have shortened and “bulked up”. Treatment for contracture, and treatment for spasm are
totally different. Furthermore, it helps determine whether the patient is utilizing their
musculature in a balanced manner, which correlates with spinal dysfunction. Static Scanning can
also be used to determine whether a heel lift is required due to a short leg, and conversely can
help rule out the presence of short leg phenomenon.

Should the doctor keep track of the surface EMG results in their notes (had to put this in for
the doc in trouble)
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Do to the fact that the Static EMG generates a written report along with a graphic showing the
results, many doctors choose to view it like ROM information. Although they look at the
findings and note the changes, utilizing the information to determine if they may need to refer
out, or alter adjusting technique, oftentimes they do not put these findings in their notes, as it is
fairly clear from the printouts. Many doctors instead keep the printout of the report from each
exam in the patients folder.

What does the research demostrate?

Attached please find a review of the literature by Geiser, along with a study published in the
Journal of Occupational and Environmental Medicine, which found clear differences between
normals and abnormals for static and dynamic testing. The review of the literature showed
clearly that static EMG does provide valuable information. Note that as with all testing
procedures, it simply provides a piece of evidence one uses to create a clinical profile, and is
never to be relied upon on its own as a clinical decision making tool.

The study on the_next page showed clear definitive statistically significant differences between
normals and those with chronic low back pain with static SEMG testing. What makes this
particular study extremely valuable was that it used those with chronic low back pain. This group
would theoretically be expected to have relatively low levels of muscle activity in the Static
SEMG because the muscles typically “fatigue” and do not fire much. This study proved that the
MyoVision was capable of discriminating between those with CLBP and controls, making the
MyoVision Static SEMG capable of helping separate symptom magnifiers from those truly

injured.

IMPORTANT COURT DECISION, FLORIDA 2006

In January of 2006, the Supreme Court of Florida upheld a lower court decision establishing
Static and Dynamic Surface EMG as definitively medically valid for Chiropractic or any health
care professional. This case provides a precedence with regards to reimbursement for both Static
and Dynamic Surface EMG for the rest of the United States, as the lower courts decision was 47
pages long and was very thorough in reviewing the literature with regards to the validity of the
MyoVision testing itself.

You may read the court decision at www.myovision.com under “research” or under “news and
events”. The superior court decision is attached.

Based upon this case alone, Static Surface EMG is proven as valid, and therefore should be
reimbursed.

Thank you for making a payment on the bill which was denied as soon as possible.

If you have any questions, please feel free to contact me directly at 206-281-9210 or email
david@myovision.com

David Marcarian
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STUDY PUBLISHED AS POSTER PRESENTATION AT AAPM MEETING, 2005

Research
VAS Score Correlates with Static Surface EMG Signal Intensity in Chronic Spine Pain Utilized

MyoVision For Study
Alex Ambroz, MD,VA Medical Center, Martinsburg,
WYV Clara Ambroz, MD, MPH, Disability Evaluation Services, Martinsburg, WV
Robert Zucker, MD, MPH,VA Medical Center,
Martinsburg, WV Eugene Benjamin, MD,VA Medical Center, Martinsburg, WV
Marianne Caruso, RN,VA Medical Center, Martinsburg, WV

There is currently no established objective measure-ment for pain intensity. Commonly
used methods, including the visual analog scale (VAS), Numerical Rat-ing Scale, Faces
Scale, and Brief Pain Inventory, are subjective pain assessments. The search for an
objective correlate for perceived pain intensity is imperative. A recent meta-analysis of
surface-EMG (SEMG) research papers found that this procedure can demonstrate cor-
relation of pain intensities in patients with low back pain compared with healthy persons,
with sensitivities and specificities between 80% and 90%.

We analyzed 60 noncompensation-seeking patients who were diagnosed with chronic
lumbar or cervical sprain/strain. VAS scores and static SEMG signals were obtained
before and after a 2-month pain treatment program in a multidisciplinary pain practice.
SEMG measurements were carried out using a Myovision 8,000 unit. Thirty (30) patients
reported improvement in their pain symptoms and were classified as Responders. The
mean VAS score on presentation was reported as 6, and this corresponded to a mean
static SEMG signal amplitude of 542 microvolts. Two months post treat-ment, the
reported mean VAS score was 1 in this group, and corresponded to a mean static
SEMG signal of 180 microvolts. The second group of 30 patients were Non-Responders
who did not have pain relief post therapy, with the treatment protocol being identical in
the two patient groups. The mean initial VAS score for the Non-Responders was 6.6 with
a mean SEMG signal of 884 microvolts. Two months post treatment the mean VAS for

Non-Responders was 6.8 with a mean SEMG signal amplitude of 709 microvolts. \We
conclude that static SEMG signal intensity can serve as an
objective measurement of pain.
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ALLEN, J.

The appellants in these consolidated administrative appeals challenge a final
order by which an administrative law judge declared a portion of Florida
Administrative Code Rule 64B-3.004 invalid. We conclude that the judge applied the
correct standard when evaluating the evidence presented at the underlying de novo
hearing, that the judge’s material findings of fact are supported by competent
substantial evidence, and that, in light of these findings, the judge properly determined
that the portion of the rule at issue is an invalid exercise of delegated legislative

authority. We accordingly affirm the final order.



In 2003, the Florida Legislature sought to relieve automobile insurance
companies providing personal injury protection coverage of the burden of paying for
or engaging in litigation regarding the use of certain diagnostic tests determined to be
medically unnecessary for the treatment of an injured insured. Accordingly, the
Legislature enacted section 627.736(5)(b)(6), Florida Statutes, which provides in
material part:

The Department of Health, in consultation with the
appropriate professional licensing boards, shall adopt, by
rule, a list of diagnostic tests deemed not to be medically
necessary for use in the treatment of persons sustaining
bodily injury covered by personal injury protection benefits
under this section. The initial list shall be adopted by
January 1, 2004, and shall be revised from time to time as
determined by the Department of Health, in consultation
with the respective professional licensing boards. Inclusion
of atest on the list of invalid diagnostic tests shall be based
on lack of demonstrated medical value and a level of
general acceptance by the relevant provider community and
shall not be dependent for results entirely upon subjective
patient response.

The Department of Health subsequently commenced its statutorily required
rulemaking process and, after reviewing a number of proposed diagnostic tests for
inclusion on the list, adopted rule 64B-3.004, which provides:

For the purposes of Section 627.736(5)(b)6., F.S. (2003),

the Department of Health, in consultation with the

appropriate licensing boards, hereby adopts the following
list of diagnostic tests based on their demonstrated medical



value and level of general acceptance by the provider
community:

(1) Spinal ultrasound, also known as sonography,
ultrasonography, and echography, is deemed not to be
medically necessary for use in the diagnosis and treatment
of persons sustaining bodily injury covered by personal
injury protection benefits.

(2) Surface EMG is deemed not to be medically necessary
for use in the diagnosis of persons sustaining bodily injury
covered by personal injury protection benefits.

(3) Somatosensory Evoked Potential is deemed not to be
medically necessary for use in the diagnosis of
radiculopathy or distal nerve entrapment when treating
persons sustaining bodily injury covered by personal injury
protection benefits.

(4) Dermatomal Evoked Potential is deemed not to be
medically necessary for use in the diagnosis and treatment
of persons sustaining bodily injury covered by personal
injury protection benefits.

Appellee Richard Merritt, a licensed chiropractor, initiated the underlying
section 120.56, Florida Statutes, rule challenge. He contested only the inclusion of
surface EMG testing, arguing that the Department had engaged in an invalid exercise
of delegated legislative authority by determining that this test lacked medical value
and had failed to reach a level of general acceptance in the relevant provider
community. After independently examining the evidence presented to the Department
during its rulemaking proceedings as well as evidence presented for the first time at
the section 120.56 hearing, the administrative law judge agreed with the appellee and

entered the final order invalidating subsection (2) of the rule.



The appellants argue that the judge erred by undertaking an independent

evaluation of the evidence. As they correctly note, this court, in Florida Board of

Medicine v. Florida Academy of Cosmetic Surgery, Inc., 808 So. 2d 243 (Fla. 1st

DCA 2002), addressed the meaning of the term “competent substantial evidence” as
used in section 120.52(8)(f), Florida Statutes, which provided at the time that an
agency rule would be considered an invalid exercise of delegated legislative authority
if it was “not supported by competent substantial evidence.” Noting that “competent
substantial evidence,” as a legal term of art, could be construed as either a standard of
proof or a standard of review, this court analogized the administrative law judge’s
function inarule challenge proceeding to that of a circuit court judge reviewing quasi-
judicial action by a local governmental authority, and concluded that an administrative
law judge should be permitted only to review the record and determine whether the
agency action was supported by legally sufficient evidence and should not engage in
any re-weighing of that evidence.

In the year following the publication of Cosmetic Surgery, the Legislature

amended section 120.52(8) so as to eliminate the former subsection (f) and, in the
same chapter law, amended section 120.56(1)(e) to clarify that hearings held with
respect to challenges to an existing or proposed agency rule “shall be de novo in

nature” and that the “standard of proof shall be the preponderance of the evidence.”



Ch. 2003-94,8 1,at 672, § 3, at 674, Laws of Fla. The only legislative intent that we

can logically discern from these amendments is that our holding in Cosmetic Surgery
regarding the limited ability of an administrative law judge to weigh the evidence
presented in a rule challenge proceeding has been legislatively overruled.!
Accordingly, in determining whether the challenged portion of the rule in the present
case was an invalid exercise of delegated legislative authority, the judge properly

considered, weighed (upon a preponderance of the evidence standard), and based her

1 We note that our conclusion on this point appears to be consistent with that
of at least one commentator on the effect of these legislative amendments. In an
article from the October, 2003, Florida Bar Journal, Lawrence Sellers surmises that
the elimination of the “competent substantial evidence” language in the statute “is
aimed at resolving the confusion recognized by the court in Florida Board of
Medicine v. Florida Academy of Cosmetic Surgery, Inc., 808 So. 2d 243 (Fla. 1st
DCA 2002), regarding whether ‘competent substantial evidence’ is a standard of
proof or a standard of review.” Mr. Sellers further comments,

Taken together, it seems clear that these changes do not
in any way lessen the grounds for determining a rule to
be invalid; indeed, they may well make it easier for a
petitioner to successfully challenge a rule and more
difficult for an agency to defend the challenged rule. In
some cases, de novo review will benefit the agency,
because the agency is not constrained by the evidence
that it can demonstrate was actually before it during
rulemaking (or included in the rulemaking record), but is
free to offer new evidence that supports the rule before
the ALJ, even if not initially considered.

Lawrence E. Sellers, The 2003 Amendments to the Florida APA, 77 Fla. B. J. 74
(Oct. 2003) (footnote omitted).




findings upon all of the available evidence, regardless of whether the evidence was
presented to the Department during its rulemaking proceedings or was presented for
the first time during the section 120.56 hearing.

The appellants next argue that the judge misconstrued the section
627.736(5)(b)(6) requirement that “[i]nclusion of atest on the list of invalid diagnostic
tests shall be based on lack of demonstrated medical value” when the judge concluded
that a test could not be included on the list if it was shown to have any medical value
atall. Although the judge probably gave this statutory language an unduly restrictive
reading, the final order clearly set forth the finding that surface EMG testing has
significant medical value as a diagnostic tool with respect to the treatment of a patient
suffering from injuries like those arising out of a motor vehicle accident. This finding
Is supported by competent substantial evidence and demonstrates that surface EMG
diagnostic testing failed to satisfy the statutory requirement, even under the broader
reading suggested by the Department, and thus should not have been included on the
list.

The appellants likewise argue that the judge misconstrued the requirement in
section 627.736(5)(b)(6) regarding the “level of general acceptance by the relevant
provider community” because the judge limited the relevant provider community in

this case to chiropractors, thereby excluding other providers, most notably medical



doctors. But athorough review of the final order reveals that the judge’s finding that
surface EMG testing had reached a level of general acceptance in the relevant provider
community was not limited to the chiropractic community alone. Competent
substantial evidence supports this finding, and this again demonstrates that the
statutory requirement was not satisfied.

The appellants also claim that the judge improperly interpreted section
627.736(5)(b)(6) as precluding the inclusion of an objective diagnostic test such as
surface EMG testing on the list. The wording of the statute regarding subjective
patient results is rather confusing, and it is difficult to understand precisely what
meaning the legislature intended to convey by the words it chose. But because there
were sufficient independent grounds for the judge’s conclusion that the rule was an
invalid exercise of delegated legislative authority, we need not construe this statutory
language.

Because the judge’s material findings of fact are supported by the record and
demonstrate that surface EMGs failed to qualify for inclusion on the list of medically
unnecessary diagnostic tests under section 627.736(5)(b)(6), the judge properly
concluded that the Department exceeded its grant of delegated legislative authority
when it adopted subsection (2) of Florida Administrative Code Rule 64B-3.004. The

final order under review is therefore affirmed. In light of this disposition of the



appeal, we need not address the appellee’s cross appeal.
AFFIRMED.

VAN NORTWICK and POLSTON, JJ., CONCUR.
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